Mr. Harris contradicted himself numerous times during
cross-examination; for example, his discussion of respondents
exhibit V begins on page 378 of the transcript. 2/.  Not only
is the testimony contradictory but exhibit V itself which was
handwritten by Mr. Harris, contains the following contradictory
statement: "Jacky called back into mine and Kenny said belt
would not be ready, and he told Kenny to stay over and work until
dayshift got there.  And Kenny said the belt would be ready."

I find with respect to the events that occurred on the
morning of April 8r 1982, that the version of those events
as described by Kenneth Wiggins, Fred Powers and Ronny
Dunavant is the more reliable. I find that Mr. Wiggins did
not report that the belt was ready for inspection.  I further
find that he and his crew did their best to clean the belt
in time, and that the firing was totally unjustified.

Mr. Fraley was the one who made the decision to discharge
Mr. Wiggins.  Mr. Jackson had recommended a suspension.  But
Mr. Fraley decided that a discharge was proper.  He was
told, and I find that he believed, that Wiggins had lied
about the condition of the belt.  He thought Mr. Wiggins had
lied about the ventilation problem of March 26, 1982 which
resulted in Mr. Wiggins receiving a "notice of improper
action" (plaintiff's exhibit C) , and he was unaware, until
the trial, of the other 2 events involving some improperly
constructed stoppings and the cable reel of the roof bolter.
While I have found that Mr. Wiggins was not lying, I also
find that Mr. Fraley .thought he was.

Although I believe Mr. Fraley's testimony, that he
thought that Mr. Wiggins was lying and that he had no knowledge
of the other safety related incidents, knowledge of those
incidents is imputed to the company by reason of the fact
that a foreman was aware of those events.  A foreman is a
part of "management" and if a company could escape liability
by denying that it knew of a foreman's activities, the Act
would not work.  Mr. Fraley of course, was acting for the
company when he discharged Mr. Wiggins and though he made
the decision personally, it was nevertheless a company
decision.  Inasmuch as the notice of improper action issued
on March 27, 1982 was in itself an act of illegal discrimination,
and inasmuch as that notice, and the events that brought it
about, were in part responsible for Mr. Wiggins' discharge,
then under the Pasula test Mr. Wiggins established a prima
facie case and it then became the burden of Eastern Associated
Coal Corporation to show that it would have discharged Mr.
Wiggins in any event, even if the events of March 26 and 27,
1982 had not occurred.  The company has made no attempt to

2/ The transcript refers to plaintiff's exhibit B.The
transcript is replete with such errors.  And it is the
worst transcript that I have been involved with.

1C 4the place was ready Harris replied "it's ready, Kenny said
